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 FRANCE: COURT FINDS FRENCH COMMISSIONAIRE WAS DEPENDENT AGENT OF U.K. PRINCIPAL  

   
   The Paris Administrative Court of Appeals (second level jurisdiction) has 
ruled that the French commissionaire of a U.K.-based principal constituted a 
permanent establishment in France because the French entity was a dependent 
agent of its U.K. principal and could sign agreements that were binding on the 
U.K. enterprise.[CAA Paris n° 05PA02361, 2 Feb. 2007, Societe Zimmer Ltd.] 
 
   In ruling that the commissionaire constituted a PE, the Appeals Court said 
it was irrelevant whether the French concern acted in its own name and could 
not actually conclude contracts in the name of the principal. 
 
   The court decision has caused a great stir among French practitioners, 
according to Laurence Delorme of PricewaterhouseCoopers France (Landwell & 
Associes, correspondent law firm in Neuilly-sur-Seine). "The expectation is 
that the risk of commissionaire structures being viewed as qualifying as 
permanent establishments of their foreign principals will increase in France 
following this case," she said. While the case may be appealed to the French 
Supreme Tax Court (Conseil d' Etat), the French tax authority in the interim 
will believe it has a valuable tool in addition to transfer pricing with which 
to attack commissionaire structures, Delorme said. 
 
Commissionaire Conversion. 
 
   The court ruling involves Zimmer Ltd., a U.K. company that specializes in 
orthopedics. Zimmer sold its products in France through its affiliated 
distribution company, Zimmer SAS, under a buy-sell arrangement. In 1995, the 
French entity was converted into a commissionaire, Delorme noted. 
 
   Following a tax audit covering the years 1994-1996, France's tax authority, 
Direction Generale des Impots (DGI), claimed that Zimmer Ltd. had a "fixed 
place of business" in France under provisions of the France-U.K. tax treaty and 
that while acting as a commissionaire, Zimmer SAS was a dependent agent with 
the power to conclude binding contracts for Zimmer Ltd. 
 
   Zimmer Ltd. was deemed liable for corporate income tax in France, plus a 40 
percent penalty for failing to file a tax return, Delorme said. The court of 
appeals did not sustain the DGI's position that Zimmer Ltd. had a fixed place 
of business, but it agreed that Zimmer SAS was a PE of its U.K. principal, she 
noted. 
 
Ability to Bind, Dependent Agent. 
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   The court's position was based on the fact that "Zimmer SAS had the ability 
to bind Zimmer Ltd. in commercial transactions pertaining to Zimmer Ltd.'s own 
activity," Delorme said. The court analyzed the terms and provisions of the 
commissionaire agreement in force between the U.K. principal and the French 
company, she added, noting that under the agreement, the commissionaire "could 
accept orders from customers, display quotes and documents in the context of 
tender offers, [and] conclude sales contracts on behalf of Zimmer Ltd. without 
the prior approval of the latter." Further, Zimmer SAS could "enter into price 
negotiations, grant discounts or payment terms to current or new customers 
without specific prior approval from Zimmer Ltd.," she said. 
 
   The court rejected arguments that Zimmer SAS acted in its own name and 
could not actually conclude contracts in the name of the principal, saying the 
two facts were irrelevant considering the French commissionaire's ability to 
bind its U.K. principal in commercial transactions pertaining to Zimmer Ltd.'s 
own activity, the practitioner added. 
 
   Zimmer SAS further could not be deemed to be acting as an independent agent 
under the France-U.K. tax treaty because it acted under the control and 
instructions of Zimmer Ltd. with respect to sales terms, promotion projects, 
and the development of new brochures, the court ruled. The principal was 
assuming the risks of the business and Zimmer SAS was acting exclusively for 
Zimmer Ltd., the tribunal noted. 
 
Decision's Impact. 
 
   Delorme said the decision is likely to have far-reaching effect in France 
because any French commissionaire with a single foreign principal is under an 
increased threat of being qualified as a PE of its principal. However, she 
asserted that the court's decision raises a number of questions that may be 
considered on appeal: 
 
   • The court based its position on an extensive analysis of the Organization 
for Economic Cooperation and Development commentaries on Article 5, which say 
an enterprise, other than an independent agent, is considered a PE if that 
enterprise has the power to bind the foreign company in France on a regular 
basis, which allows it to conclude contracts in the name of the foreign 
company. In the case of a commissionaire structure, the commissionaire 
concludes contracts in its own name. The key question therefore is whether the 
commissionaire contractually binds its principal vis-a-vis its clients, Delorme 
said. "To answer this question, a thorough analysis of the legal effects of the 
commissionaire arrangement would have been necessary. Such legal analysis was 
totally ignored by the court," she contended, saying one would hope that such 
analysis will be done by the Supreme Tax Court. 
 
   • The decision discriminates between commissionaires acting on behalf of 
foreign principals and those acting on behalf of French principals, the latter 
not being exposed to such a risk of being qualified as permanent establishment 
of their principal and taxed accordingly. 
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   • The decision does not say what amount of profit should be allocated to the 
PE nor to the resulting double taxation issue. A multinational group runs the 
risk of being taxed twice for the same taxable results: once in the country of 
the principal, and once more in the country of the affiliated commissionaire. 
Such double taxation could normally be eliminated under mutual agreement 
procedures, but this can be a time-consuming process and agreement between 
competent authorities is not certain (outside the European Union). 
 
   Looking ahead, Delorme said the Zimmer Ltd. decision will confirm and even 
encourage the DGI "in its tendency to use assessments on PE grounds as a weapon 
to challenge commissionaire structures and more broadly to attack what they 
perceive as tax avoidance, where the conversion generating a significant 
reduction in French profits is not supported by changes, in substance, in the 
functional and risk profile of the French entity." 
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