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CHAPTER 16

DOMESTICATION,
CONTINUANCE, AND
TRANSFER

by Mark ). Gentile

§16.1 Domestication into Delaware of Non-United States

, Corporations
§16.2 Temporary Transfer of Domicile into Delaware
§16.3 Transfer to or Domestication or Continuance in Foreign

Jurisdictions by Delaware Corporations

Relevant Statutes:
8 Del. C. §388
8 Del. C. §389
8 Del. C. §390

Relevant Forms:
Form 16.1
Form 16.2
Form 16.3
Form 16.4
Form 16.5

§16.1 DOMESTICATION INTO DELAWARE OF
NON-UNITED STATES CORPORATIONS

Section 388 of the General Corporation Law allows any corporation
organized under the laws of a jurisdiction other than one of the United States (or
of its territories or possessions) to become incorporated in Delaware by filing a
certificate of domestication and a certificate of incorporation with the Secretary
of State,! Before the adoption of Section 388, a non-United States corporation

18 Del. C. §388(b).
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§16.1 DELAWARE CORPORATIONS/BUSINESS ORGANIZATIONS

seeking to reincorporate in Delaware was required to do so by merger.2 The
restrictions formerly imposed by Section 253(e)® permitted such mergers only
under limited circumstances. Section 388 permits a continuation of a corpora-
tion’s corporate existence by providing for direct domestication of non-United
States corporations in Delaware without such intermediate steps.

In order to effectuate domestication into Delaware under Section 388, the
non-United States corporation must file with the Secretary of State (1) a
certificate of domestication executed* and filed and recorded in accordance with
Section 103 of the General Corporation Law’ and (2) a certificate of
incorporation (which must comply with Section 102 of the General Corporation
Law), that also must be executed, acknowledged, and filed in accordance with
Section 103.5 The certificate of domestication must certify the date and the
jurisdiction in which the non-United States corporation was incorporated,” the
name of the corporation immediately prior to the filing of the certificate of
domestication in Delaware and its name in its Delaware certificate of
incorporation,® and the jurisdiction constituting the situs or principal place of
business of the corporation prior to the filing of the certificate of domestica-
tion” Upon filing the certificate of domestication and the certificate of
incorporation, the corporation is deemed to have become domesticated in
Delaware and to have become subject to Delaware law. !0 However, unlike the
provisions of Section 106 of the General Corporation Law,!! the corporation is
deemed to have commenced upon the date of its original formation in a non-
United States jurisdiction.!? The certificate of domestication must be signed by
an officer, director, trustee, manager, partner, or person with equivalent
authority on behalf of the corporation.!3

2 While Section 251 of the General Corporation Law does not provide for mergers of Delaware
and non-United States corporations, Section 252(a) does permit such mergers where the laws of the
non-United States jurisdiction allow such a merger to occur. As an alternative to domestication,
some entities have become *‘dually incorporated”’ (or incorporated under the laws of two or more
Jurisdictions) complying with the laws of Delaware and with the laws of a foreign jurisdiction.

38 Del, C. §253().

48 Del. C. § 388(b)(1). See also 8 Del. C. § 388(g).

8 Del. C. §103. See § 1.9.

88 Del. C. §388(b)(2). See Form 16.1.

78 Del. C. §388(c)(1).

88Del C. § 388(c)(2). In 1985, Section 388 was amended to make clear that a corporation may
change its name in connection with a domestication. See the 1985 Amendment to Section 388 and
the Commentary thereto,

%8 Del. C. §388(c)(4).

108 Del. C. §388(d).

118 Del. C. §106.

128 Del. C. §388(d).

38 Del. C. §383(g).
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DOMESTICATION, CONTINUANCE, AND TRANSFER §16.2

Domestication in Delaware, in and of itself, does not affect the continued
existence (in its foreign jurisdiction) of a domesticated corporation or any of the
obligations or liabilities of the corporate entity incurred prior to the date of do-
mestication.’* Similarly, the filing of the certificate of domestication does not af-
fect the choice of law that applies to matters concerning the corporation except
that, following the effectiveness of domestication, Delaware law applies to the
corporation as if it had been incorporated on the date of domestication.'”

Section 388 does not require a non-United States corporation to obtain
stockholder approval or any necessary governmental approvals prior to domesti-
cation in Delaware. Consequently, unlike Sections 252 and 253 of the General
Corporation Law in respect of mergers, Section 388 does not require the laws of
the foreign jurisdiction to permit a domestication of the corporation into Dela-
ware, A foreign jurisdiction may, however, impose these and other requirements
upon its corporations, and consideration must accordingly be given to such fac-
tors. Lastly, domestication in Delaware does not under Delaware law extinguish
a corporation’s existence under the laws of a foreign jurisdiction, and unless a
domesticated corporation takes some action to extinguish its existence in the for-
eign jurisdiction, a domesticated corporation may be subject to the corporation
and other laws of the two jurisdictions, or be “dually incorporated.”

§16.2 TEMPORARY TRANSFER OF DOMICILE
INTO DELAWARE

Section 389 of the General Corporation Law permits a non-United States
corporation to use Delaware as a form of protective jurisdiction in the event of an
emergency by providing a temporary domicile. The “‘emergency condition” in
the non-United States jurisdiction that could give rise to such a transfer of domi-
cile has been broadly defined to include, but is not limited to, war or armed con-
flict, revolution or insurrection, invasion or occupation by foreign military forces,
rioting or extended civil commotion, domination by a foreign power, expropria-
tion, nationalization, any action under United States law that might subject the
non-United States entity to restrictions under United States laws relating to trad-
ing with enemies of the United States, or similar exigent situations.'® Domicile
may be temporarily transferred by a non-United States corporation only where
the laws governing the internal affairs of such corporation do not expressly pro-
hibit such a transfer.!”

The provisions of the statute reflect the recognition that corporations seek-
ing to arrange for a possible future transfer of domicile may have a strong inter-

148 Del. C. § 388(¢).
158 Del. C. § 388(f).
168 Del. C. § 390(2)(3).
178 Del. C. § 390(b).
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§16.2 DELAWARE CORPORATIONS/BUSINESS ORGANIZATIONS

est in keeping such arrangements confidential. Nevertheless, Section 389 requires
that certain fundamental information concerning the corporation must be avail-
able in Delaware should the need to transfer domicile temporarily arise in an
emergency situation,

In order to prepare for a possible transfer of domicile, the Secretary of State
must be provided with the following documents at least thirty days prior to any
proposed transfer:

1. Acertified copy of the corporation’s existing certificate of incorporation and
"by-laws (or their equivalents under the laws of the non-United States juris-

diction);!®

2. An authorized certificate confirming the existence of the non-United States
corporate identity;!®

3. Alist enumerating the individuals who will become the authorized directors
and officers of the corporation upon the transfer during an emergency, ac-
companied by evidence of their authority and executed agreements consent-
ing to the service of process in Delaware;>°

4. A certificate setting forth the identity and address of the corporation’s regis-
tered agent in Delaware, a description of the business of the corporation, a
statement that the filing of the certificate is duly authorized and does not vio-
late the certificate of incorporation, by-laws, or other organic documents of
the corporation, a list setting forth the individual(s) authorized to sign writ-
ten communications required by Section 389 of the General Corporation Law,
an affirmation that the transfer is not expressly prohibited by the laws of the
jurisdiction governing the internal affairs of the non-United States corpora-
tion and an undertaking that any transfer of domicile will occur only in the
event of an emergency and will continue only so long as such emergency
situation continues;?! and

5. 'The appropriate examination fee (currently $10,000).%

In the event that any documents required to be submitted to the Secretary of State
are not in English, a translation under oath of the translator must accompany
them.? ' Co

Assuming that the documents submitted to the Secretary of State comply
with Section 389 and that the name of the corporation satisfies the requirements
of Section 102(a)(1),** the Secretary of State will notify the corporation that the

188 Del. C. § 389(c)(1).

198 Del. C. § 389(c)(2).

208 Del. C. § 389(c)(3).

2! 8 Del. C. § 389(c)(4)(a)—(D). See Form 16.2.
228 Del. C. § 389(c)(5), 8 Del. C. § 391(a).
238 Del. C. § 389(c).

%8 Del. C. § 102(a)(1).
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DbMESTICATION, CONTINUANCE, AND TRANSFER §16.2

documents have been accepted for filing. The name of the corporation is then en-
tered on the reserved list of the Secretary of State to be preserved as long as the
corporation continues to comply with the requirements of Section 389.%° In order
to preserve the confidentiality of the arrangements for the potential emergency
transfer, none of the documents submitted to the Secretary of State is available
for public inspection unless the corporation invokes the right to transfer its do-
micile in the event of an emergency.”®

In order to maintain the ability to transfer domicile in the event of an emer-
gency, a corporation seeking to comply with Section 389 must file a certificate on
or before March 1 of each year certifying that the documents submitted pursuant
to Section 389 remain in full force and effect.?” In the event that any change in
the documents has occurred, amendments or supplements must be submitted with
this certificate together with the appropriate filing fee.?® Failure of a corporation
to comply with the annual confirmation requirement renders all certificates and
filings void and requires requalification under the statute,”

The emergency transfer of domicile may be effected by any corporation that
has otherwise complied with Section 389 by transmitting to the Secretary of
State®® a written communication signed by one of the individuals identified as
authorized to issue such a communication. Upon the receipt by the Secretary of
State of such a communication and payment of the appropriate fee, the Secretary
of State will certify the effectiveness of the transfer of domicile.>!

Following the effectiveness of a transfer of domicile in an emergency situ-
ation, the corporation may continue to conduct its affairs under the laws of its
non-United States domicile.>? The transfer of domicile does not affect any obli-
gations or liabilities of the corporation incurred prior to transfer,®® nor does the
transfer of domicile automatically remove assets from the original corporate do-
micile. Upon effectiveness of the transfer of domicile, the corporation and its di-
rectors become amenable (pursuant to their prior consent) to service of process in
Delaware as if the corporation were a domestic corporation,™

When the emergency situation providing the impetus for the transfer of do-
micile has abated, the corporation may apply to the Secretary of State to with-
draw from domicile in Delaware. An application for withdrawal must be
accompanied by a resolution from the directors authorizing withdrawal and a cer-

258 Del. C. § 389(c).
14,
278 Del. C. § 38%(d).
B4,
21,
8 Del, C. § 389(e).
3,
328 Del. C. § 389(f).
338 Del. C. § 389(h).
348 Del. C. § 389()).
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§16.3 DELAWARE CORPORATIONS/BUSINESS ORGANIZATIONS

tificate of the diplomatic or consular officer of the non-United States jurisdiction
accredited to the United States consenting to the withdrawal.>® In order to with-
draw, the corporation must also agree to be served with process in Delaware for
the enforcement of any obligation arising prior to its withdrawal and agree to ap-
point the Secretary of State as its agent for the acceptance of service of process,*®
The temporary transfer of domicile terminates upon the payment of fees and taxes
owed to the State of Delaware for the period of the transfer of domicile.’

§16.3  TRANSFER TO OR DOMESTICATION OR
CONTINUANCE IN FOREIGN JURISDICTIONS BY
DELAWARE CORPORATIONS

Section 390 of the General Corporation Law permits a Delaware corpora-
tion, under certain circumstances, to transfer to (thereby ceasing its existence as
a Delaware corporation) or domesticate or continue in (without ceasing its exis-
tence as a Delaware corporation) a foreign jurisdiction (i.e., a jurisdiction other
than the United States, or any state, territory, or possession thereof) that permits
the transfer to or domestication or continuance in such jurisdiction of a Delaware
corporation,

The 1997 amendments to Section 390 authorize a Delaware corporation to
domesticate or continue into a foreign jurisdiction without having to cease its ex-
istence as a Delaware corporation, Prior to the amendment, Section 390 provided
for the transfer of a Delaware corporation to a jurisdiction outside the United
‘States and required that, upon such transfer, the corporation cease its existence as
a corporation of the State of Delaware. That procedure remains available under
Section 390. Section 390 also authorizes a corporation to domesticate or con-
tinue in a jurisdiction outside the United States without terminating its Delaware
existence by filing with the Secretary of State a certificate of continuance indi-
cating the jurisdiction in which the corporation will be domesticated or continued
and also that the corporation will thereafter continue to exist as a Delaware cor-
poration. A corporation filing a certificate of continuance will remain subject to
Delaware law to the same extent as before the continuance.

A significant aspect in utilizing Section 390 to transfer or domesticate or
continue a Delaware corporation is the requirement that the holders of all out-
standing shares of stock of the corporation (both voting and nonvoting) be voted
in favor of the proposed action. The inclusion of Section 390 in the General
Corporation Law thereby establishes a mechanism whereby a corporation can
domesticate into Delaware from a foreign jurisdiction pursuant to Section 388
and, without regard to the duration of its existence as a Delaware corporation,

358 Del. C. § 389(k).
3 Id, See Form 16.3.
14,
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immediately transfer from Delaware to, or domesticate or continue into, a non-
United States jurisdiction pursuant to Section 390 of the General Corporation
Law. -

In order to effect a transfer, domestication, or continuance of a Delaware
corporation pursuant to Section 390, the board of directors of the Delaware cor-
poration must adopt a resolution approving such transfer, domestication, or con-
tinuance specifying the jurisdiction to which the corporation will be transferred
or in which the corporation is to be domesticated or continued, and recommend-
ing the approval of such action to the stockholders of the corporation. The reso-
lution then must be submitted to a vote of all stockholders of the corporation at
an annual or special meeting upon notice of at least twenty days (or through ac-
tion by written consent in lieu thereof in accordance with Section 228 of the Gen-
eral Corporation Law). If all outstanding shares of stock of the corporation (both
voting and nonvoting) vote in favor of adoption of the resolution, the corporation
must file a certificate of transfer®® (if the corporation is to be transferred to an-
other jurisdiction) or a certificate of continuance®® (if the corporation is to be do-
mesticated or continued in another jurisdiction) with the Secretary of State of the
State of Delaware that certifies (1) the name of the corporation (including the
name of the corporation under which it was originally incorporated, if changed),
(2) the date of filing of the original certificate of incorporation with the Secretary
of State, (3) the jurisdiction to which the corporation shall be transferred or in
which it will be domesticated or continued, and (4) the approval of the transfer or
domestication or continuance of the corporation in accordance with the provi-
sions of Section 390. The certificate of transfer must also specify that the corpo-
ration’s existence shall cease when the transfer becomes effective and contain an
agreement of the corporation that it may be served with process in Delaware in
any proceeding for enforcement of any obligation of the corporation arising while
it was a Delaware corporation and specify the Secretary of State as its agent to
accept service of process in connection with such proceeding. Upon payment of
all requisite fees-and filing of the certificate of transfer, the Secretary of State shall
issue a certificate noting that the corporation has filed all documents and paid all
fees required by Section 390 and that the transfer has become effective, upon
which the corporation will cease to be a corporation incorporated under the laws
of the State of Delaware. Accordingly, upon the issuance of such certification by
the Secretary of State in connection with a certificate of transfer, the corporation
is no longer incorporated under the laws of the State of Delaware. A certificate of
continuance must certify that the corporation will continue to exist as a Delaware
corporation after the certificate of continuance is filed with the Secretary of State.

38 See Form 164,
39 See Form 16.5.
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§16.3 DELAWARE CORPORATIONS/BUSINESS ORGANIZATIONS

Similar to Section 388, the transfer of a corporation out of Delaware pur-
suant to Section 390 shall not be deemed to affect any obligations or liabilities of
the corporation that are incurred prior to such transfer, nor shall such a transfer
be deemed to affect the choice of law applicable to the corporation with respect
to matters arising prior to such transfer.
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